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Mrs Manika Chakrabarty   ………for the State. 

Mr. Rajdeep Patgiri ………for the accused. 

Date of prosecution evidence – 1-2-18, 21-2-18, 13-03-18, 10-05-18. 4.7.18 
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Judgment 

 

1. Miss Manju Begum initiated the instant case by filing written 'ejahar' before 

the O/C, Nalbari P.S. on 3.03.17. The Prosecution case in brief is that on 

5.02.17 the accused person Fatema Bibi who happens to be her mother has 

forcefully got her married to accused person Abdul Hamid. It is further 

alleged that the accused person Samser Ali and Abdul Hamid agreed to the 

marriage even after knowing that she was under 18. The accused person 

then tortured her physically and when she came back home her parents 

again forced her to go back to the accused person’s house and when she 
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refused the accused Fatema Bibi threatened to kill her by putting kerosene 

on her. Hence finding no alternative she filed the ejahar.  

2. On receipt of the 'ejahar', police has registered the case as Nalbari P.S. case 

No. 153/17 u/s 9/10 of Prohibition of child marriage Act 2006 and 

investigated the matter. On completion of investigation, police filed charge 

sheet against the accused person Fatema Bibi, Samser Ali and Abdul Hamid 

u/s 9/10 of Prohibition of child marriage Act 2006. 

3. During trial, the accused persons entered appearance and were allowed to 

go on bail. Relevant copies of the documents of the case were furnished to 

them u/s 207 CrPC. Upon perusal of materials on record and after hearing 

both sides, sufficient materials were found against the accused persons u/s 

9/10 of Prohibition of child marriage Act 2006. The particulars of the 

offences were explained to the accused persons to which they pleaded not 

guilty and claimed to be tried. 

4. Prosecution in support of the case examined 8 witnesses. Defence side did 

not examine any witness in support of their defence. The accused person 

were examined u/s 313 of CrPC to which they denied all the allegations 

levelled against them and pleaded false implication. 

5.  I have heard argument of both sides.  

 

Points For Determination 

 

6. Upon hearing and perusal of the record, I have framed the following points 

for determination: 

a. Whether the accused person Abdul Hamid being a male adult above 

eighteen years of age contracts a child marriage and thereby 

committed an offence punishable under section 9 of Prohibition of 

child marriage Act 2006 ? 

b. Whether the accused persons did perform, conduct, direct or abet any 

child marriage and thereby committed any offence punishable under 

section 10 of Prohibition of child marriage Act 2006?   

Evidence on Record 
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7. I have carefully gone through the entire evidence on record and materials 

placed before me. 

8. Miss Manju Begum deposed in her examination in chief that the occurrence 

took place one year ago from the date of occurrence. She stated that her 

maternal uncle wanted her son to get married to her and so offered her 

mother the marriage proposal. Later her maternal uncle told that after 2 

years when she will be major the marriage will be conducted. Then one fine 

day when she was ready to go to college she was asked by her parents to 

stay at home as the groom family was coming to see her. She again refused 

to get married. Then on 5/2/17 she was forcefully got married to Abdul 

Hamid. She further stated that she stayed in her house for a day and then 

Abdul Hamid and other village people took her to Abdul Hamid’s house. She 

also stated that she was confined in a room and was kept in chain as she 

wanted to come to her house. Later her parents brought her home. She 

further stated that when she went to commit suicide one person took her 

to police station and then she filed the ejahar. She further stated that till 

now the accused person Abdul Hamid is threatening her to go back to his 

house.  

9. In her cross examination she stated that she stated that she studied in a 

government school and their registration was done when she was in class 

x. she also stated that she wrote the year of birth as told by her parents as 

she do not have the birth certificate. She also stated that she knew that she 

was getting married. She even fixed the dower amount. She too admitted 

that she did not tell anyone that she was forcefully getting married. She 

denied all the suggestion put forwarded by the defence side. 

10. Pw 2 Rahman Ali @ Kohinoor deposed in his examination in chief that the 

accused person Abdul Hamid’s family came to his house to see his 

daughter. When he asked her daughter she refused to get married. Later 

she told that she would get married socially. Later she got married. After 2 

days of marriage she asked for an almirah. Subsequent to that the accused 

person Abdul Hamid called him and told that his daughter is possessed by 

some demon and asked to take her back. When he asked Manju she did 

not say anything. The next day his daughter was returned back to her 
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house. He further stated that one day police came to his house and took a 

school certificate from him. He identified ex 2 (1) to be his signature in the 

seizure list which is marked as Ex 2. He further stated that Manju Begum is 

his own daughter and even though he and her daughter disagreed but she 

was forcefully gave in marriage to Abdul Hamid. 

11. In his cross examination he stated that he did not see the school certificate 

in the court. He also stated that he thought that his daughter had crossed 

18 years of age. He further stated that she had failed for 2 times in school. 

He stated that her daughter gave consent to her marriage. 

12. Pw 3 Md. Latif Ali deposed in his evidence that he do not if the informant 

got married one year before. He saw police in the informant’s house and 

was asked to put his signature and has no knowledge about the 

occurrence.  

13. In his cross examination he stated that he do not remember if the seizure 

list was written or blank when he put his signature. 

14. Pw 4 Md. Akhtar Ali deposed in his evidence that he saw the informant was 

going to college at the time of her marriage. After her marriage she was 

not willing to stay with her husband. He further stated that her parents also 

brought one ojha as something happened with the informant and later she 

was brought back home. One day the informant went missing and later 

they come to know that she was in police station. He too went to the police 

station. The informant was not willing to come to home but she did not 

state the reason. After some days he learnt that the informant has filed the 

case in connection with her marriage. 

15. In his cross examination he stated that he was present at the time of the 

marriage of the informant and at that time neither the informant nor her 

father showed any unwillingness. 

16. Pw 5 Tajmal Hussain deposed in his examination in chief that Manju Begum 

got married to Abdul Hamid on 5/2/17 and later on she went to Abdul 

Hamid’s house. Later she was possessed by some demon so she went to 

her parental house. She further stated that she was studying in Higher 

secondary at the time of marriage.    

17. In his cross examination he stated to have no knowledge about the age of 



Gr 317/17 

State 

Vs 

Fatema Bibi & Others 

 

 5 August 16, 2018 

 

the informant at the time of her marriage. 

18. Pw 6 Anuma Choudhury stated that the informant got socially married to 

Abdul Hamid but she has no knowledge why she came back. 

19. In her cross examination she stated to have no knowledge about the age of 

the informant at the time of her marriage 

20. Pw 7 Mehrun Bibi stated in her evidence that the informant got married to 

the accused Abdul Hamid  

21. In her cross examination she stated that the age of informant’s brother and 

sister is above 17 years. 

22. Pw 8 SI Jagadish Kalita is the investigating officer of this case. He deposed 

that on 2/3/17 an ejahar was filed before i/c of Kamarkuchi Outpost and a 

GD entry was made no. 24 dated 2/3/17. He then sent the ejahar to the 

O/C Nalbari. The O/C then registered the case on 3/3/17 and entrusted him 

with the task of investigation. He went to the place of occurrence and 

prepared the sketch map and interrogated the witnesses. On completion of 

investigation he filed the charge sheet against Fatema Bibi, Samser Ali and 

Abdul Hamid under section 9/10 of Prohibition of Child Marriage Act 2006. 

He seized the matriculation certificate and gave in zimma of the informant’s 

father Rahman Ali. 

23. In his cross examination he stated that he did not record the statement of 

any one residing in Hablakha where the informant got married. The seized 

article has not been proved in original before the magistrate. He also stated 

that she did not state that she was kept in confinement.   

24. It is pertinent to mention here that Pw 1 was reexamined and further cross 

examined under sec 311 CrPC. she appeared this time with the original 

matriculation certificate which was given in zimma of her father Rahman 

Ali. As per the said certificate her date of birth is shown as 15/09/00. 

Material Ext. A is the original Matriculation certificate of the informant. 

In her cross examination she stated that she did not receive notice to bring 

the certificate. She stated that she do not have the birth certificate and 

how the year 2000 is mentioned she do not know. She denied that her age 

is 18 years.  
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Judicial Determination 

25. Now in order to warrant conviction under section 9/10 of Prohibition of 

child marriage Act 2006 the first ingredient to be proved is the 

solemnization of marriage. In this instant case all the prosecution witnesses 

that have been brought before the court have admitted the fact of 

marriage. Moreover, the accused persons in their 313 CrPc statement have 

also admitted that the marriage was conducted between the informant and 

the accused person Abdul Hamid. Here the accused Abdul Hamid is above 

eighteen years of age and the bride is alleged to be minor. It becomes 

pertinent here to scrutinize the age of the bride as to whether she was a 

minor at the time of commission of the offence. 

On perusal of the entire evidence it is seen that the defence has been 

trying to focus on the point that the marriage was conducted officially and 

with the consent of the bride and that she was not forced to marry Abdul 

Hamid. Almost all the prosecution witnesses stated that the informant got 

married with her consent and she did not show any unwillingness at the 

time of marriage. But if it is presumed that the informant was minor and 

gave her consent to the marriage such consent would be of no significance 

as minor’s consent is no consent at all. However the main ingredient under 

sec 9/10 of Prohibition of child marriage Act is not the unwillingness or 

willingness of the bride that is to be proved but it is the fact of marriage 

conducted and the age of the bride at the time of her marriage is more of 

concern.     

In this instant case the I/O seized the matriculation certificate of the 

informant but gave the same in zimma of her father Rahman Ali but when 

he was asked to bring the said certificate he denied that the said certificate 

was given in zimma of him. On perusal of the evidence of I/O it is seen that 

he gave the said certificate to Rahman Ali in his zimma. Moreover the said 

Pw 2 also stated that the informant had failed for twice in her school. 

However, the informant on the same date appeared before the court with 

the said certificate and the Ld. APP filed one petition before the court that 

the informant has brought the original certificate but she was threatened by 

her Parents if she exhibits the same her parents would kill her as she has 
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filed the case against her mother and also prayed to allow her to re –

examine the informant. The prayer was allowed for the ends of justice. The 

informant was then re-examined and exhibited her original matriculation 

certificate as Material Ext A. On perusal of the same it transpires that her 

date of birth is 15/09/00 which indicates that her age was 16 years 

5months at the time of occurrence. The said certificate was issued by the 

Board of secondary Education Assam on 31/5/16 that is even before the 

date of occurrence and hence no question of genuineness arises. 

The Ld. Defence counsel argued that matriculation certificate cannot 

determine the age of the informant as she does not have a birth certificate. 

Moreover, he argued that the Prosecution has failed to bring the head 

master of the school and the school register in which he first got admitted.  

It is pertinent here to mention the ratio laid down in the case of 

Jarnail Singh vs State of Haryana 2013 7 SCC 263 where the Hon’ble 

Supreme court held that  

“Even though Rule 12 is strictly applicable only to determine the age 

of a child in conflict with law, we are of the view that the aforesaid 

statutory provision should be the basis for determining age, even for a child 

who is a victim of crime. For, in our view, there is hardly any difference in 

so far as the issue of minority is concerned, between a child in conflict with 

law, and a child who is a victim of crime. Therefore, in our considered 

opinion, it would be just and appropriate to apply Rule 12 of the 2007 

Rules, to determine the age of the prosecutrix. In the scheme of Rule 

12(3), matriculation (or equivalent) certificate of the concerned child, is the 

highest rated option. In case, the said certificate is available, no other 

evidence can be relied upon. Only in the absence of the said certificate, 

Rule 12(3), envisages consideration of the date of birth entered, in the 

school first attended by the child. In case such an entry of date of birth is 

available, the date of birth depicted therein is liable to be treated as final 

and conclusive, and no other material is to be relied upon. Only in the 

absence of such entry, Rule 12(3) postulates reliance on a birth certificate 

issued by a corporation or a municipal authority or a panchayat”. 

Though the Juvenile justice act 2006 is repealed by the Juvenile 
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Justice (Care and Protection Act 2016 but the ratio remains that for 

determining the age of the victim of crime rules mentioned in Juvenile 

Justice Act is to be applied. In the new Juvenile Justice (Care and 

Protection Act 2016) Section 94 (2) of chapter X deals with the rules for 

determining the age of the child in conflict with law. According to the said 

section - 

 the date of birth certificate from the school, or the matriculation or 

equivalent certificate from the concerned examination Board, if 

available; and in the absence thereof 

 the birth certificate given by a corporation or a municipal authority 

or a panchayat 

 and only in the absence of (i) and (ii) above, age shall be 

determined by an ossification test or any other latest medical age 

determination test conducted on the orders of the Committee or 

the Board. 

Therefore, in view of the above said judgment and the said section it is 

crystal clear that the matriculation certificate is given the highest rated 

option for the purpose of age determination and only in absence of that 

document other prescribed method is followed. Hence the argument of Ld. 

Counsel for the defence stands of no merit and thus it is established in view 

of the Material Ext A that the bride was a minor at the time of her 

marriage. 

26. Moreover, the Ld. Counsel for the defence also argued that there has been 

delay in filing the ejahar. The occurrence took place on 5/2/17 and the 

ejahar was filed on 2/3/17. It is a cardinal principle of criminal 

jurisprudence that mere delay in filing the FIR may not prove fatal in all 

cases. Delay in lodging the FIR cannot be a ground by itself for throwing 

away the entire prosecution case. Various factors needs to be taken into 

consideration including the physical and mental condition of the informant, 

the normal behavior of a man of reasonable prudence and possibility of an 

attempt on the part of the informant to falsely implicate an accused.  In this 

instant case the victim was a minor at the time of marriage and that being 
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a minor she had to go to the accused person’s house where she had to face 

torture and again her mother who used to force her to stay with the 

accused even when she was not willing to. She was also beaten by her 

mother. Though these statement of the victim has been denied by the 

accused person but informant’s father that is Pw2, Pw 4 and Pw 5 stated in 

their evidence that the victim was possessed by some demon and that she 

was asked to leave the accused person’s house. These statement clearly 

indicates that being a minor she had to face many challenges and finally 

she filed the ejahar. In these circumstances delay in registering the FIR was 

inevitable and it cannot be construed as a ground for acquittal of the 

accused persons as the prosecution has been able to prove the case 

beyond reasonable doubt. 

27. Moreover, the Ld. Counsel also argued that being a minor she cannot file an 

ejahar. At this juncture the court would like to venture upon section 154 

CrPC. Nowhere in section 154 CrPC is mentioned that a minor cannot file an 

ejahar. Any person be it the victim or the witness can file an ejahar. Nor is 

there any bar under the Prohibition of Child Marriage Act 2006.  

28. Moreover the accused person Fatema Bibi and Samser Ali did not lead nay 

evidence to show that they have reasons to believe that the victim was 

above eighteen years of age. Mere saying that the victim is above eighteen 

years does not prove the same especially when the prosecution has been 

able to prove the actual age of the victim. Thus in the light of the evidence 

adduced on record as well as the law as to section 9/10 of Prohibition of 

Child Marriage Act 2006 it is my considered opinion that the prosecution 

has been able to prove beyond reasonable doubt that the accused person 

Abdul Hamid being above eighteen years of age had contracted marriage 

with the victim who happens to be the minor. Further it is also proved that 

the marriage was conducted with the help of other co accused Samser Ali 

and Fatema Bibi. Accordingly accused Abdul Hamid is convicted u/s 9 of 

Prohibition of Child Marriage Act 2006 and accused Samser Ali and Fatema 

Bibi are convicted u/s 10 of Prohibiiton of Child Marriage Act 2006. 
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Probation of Offender’s Act 

 

29. I have considered the provisions of Probation of Offender’s Act, 1958. 

Having regard to the circumstances of the case the manner in which the 

offence were committed by them, some sort of punishment needs to be 

imposed to deter them from committing similar offences in future and deter 

others as well from indulging himself in such kind of offences and therefore 

the benefits of the provisions of the aforesaid Act cannot be extended to 

the convicted persons. 

 

Sentence Hearing 

 

30. Heard the convicted persons on the point of sentence. They have prayed 

for leniency. I have also considered the matter of sentence to be imposed 

upon the convict. Section 9 of Prohibition of child Marriage Act 2006 

prescribes punishment of rigorous imprisonment for a term which may 

extend to two years or with fine or with both. Section 10 of Prohibition of 

child Marriage Act 2006 carries punishment of rigorous imprisonment for a 

term which may extend to two years and fine. Considering the age of the 

accused Abdul Hamid and his family status I am of the considered opinion 

that imposition of fine would meet the ends of justice. Hence accused 

Abdul Hamid is convicted u/s 9 of Prohibition of child Marriage Act 2006 

and is sentenced to pay a fine of Rs. 4000/- and in default to undergo 

Simple imprisonment for one month. The convict Samser Ali and Fatema 

Bibi are convicted u/s 10 Prohibition of child Marriage Act 2006. Considering 

their age and behavior I deem it fit that sentence of one month and fine of 

Rs. 4000/- each will suffice the ends of justice and in default of payment of 

fine the defaulter shall undergo Simple imprisonment of another one 

month. 

 

31. Considering all I find it proper to pass the following order: 
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Order  

 

32. The prosecution has been able to prove the guilt of the accused persons 

beyond reasonable doubt.  

33. The accused person Abdul Hamid is convicted u/s 9 of Prohibition of child 

Marriage Act 2006 and is sentenced to pay a fine of Rs. 4000/- and in 

default to undergo Simple imprisonment for one month.  

34. The accused person Samser Ali and Fatema Bibi are convicted u/s 10 

Prohibition of child Marriage Act 2006 and is sentenced to undergo rigorous 

imprisonment for one month and fine of Rs. 4000/- each and in default of 

payment of fine the defaulter shall undergo Simple imprisonment of 

another one month. 

35. The fine amount if receive be deposited to the state exchequer.  

36. As the convict never underwent any period of custody section 428 CrPC 

does not come into operation. 

37. Their bail bonds furnished are extended for another period of six months as 

per the provision of section 437 A, Criminal Procedure Code.  

38. Let a copy of the judgment be given to the convicted persons immediately 

free of cost. The convicted person are also informed of their right of appeal 

against the judgment and order of conviction and sentence.  

 

Given under my hand and seal of this court on this 16th day of August, 2018. 

 

 

 

 

Rubina Yasmin 

          J.M.F.C. Nalbari 

 

APPENDIX   
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Prosecution witness: 

PW 1 – Manju Begum   

PW 2 – Rahman Ali @ Kohinoor  

PW 3 – Md. Latif Ali 

PW 4 – Md. Akhtar Ali 

PW 5 – Tajmal Hussain 

PW 6 – Anuma Choudhury 

PW 7 – Mehrun Bibi 

PW 8 – SI Jagadish Kalita  

 

 

Defence Witness 

Nil  

 

Exhibits: 

Ex 1 – ejahar 

Ex 1 (1) – Signature of informant 

Ex 2 – Seizure list 

Ex 2 (1) & 2 (2) – Signature of seizure witnesses 

Ex 2 (3) – Signature of I/O 

Ex 3 – Sketch Map 

Ex 3 (1) – Signature of I/O 

Ex 4 – Charge sheet 

Ex 4 (1) – Signature of I/O   

 

 

 

Rubina Yasmin 

         J.M.F.C. Nalbari 


